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sleep for nearly two days. The rule that they could be dismissed
if they failed to agree was not finally settled until i866.x Nor
was it certain that they might not be directed to use their own
knowledge until i8i6.2 Jurors of course do, in practice, use
such knowledge, though, if they have evidence to give, since the
eighteenth century, it has been the recognized rule that they
ought to be examined in open court.3

At the same time it was in the seventeenth and eighteenth
centuries that the reputation of the jury as the greatest protec-
tion of liberty rose highest. This was for three reasons. In the
first place it was not until the Council had crushed the 'over
mighty' subject and fallen itself in turn before Parliament that
juries were to be relied upon. Secondly, they fitted in with the
'republican' tendencies of the popular party. Thirdly, they
offered the only mitigation to the increasing severity of the law
and its technicality. The first two of these facts requires no
comment, the third is of vital interest. Actually trials were less
fair than modern preliminary inquiries.4 Until the Civil War
the position of prisoners differed in five ways from what it is
now. Firstly, they had usually been in custody for some time,
and the result of their examinations were produced in writing
against them not only without the warnings prescribed now-
adays, but after they had been conducted in an avowedly
inquisitorial manner.5 Secondly, prisoners were not allowed
counsel in cases of felony whilst their only form of'appeal' would
be on technical errors apparent on the Record or in Bills of
Exception which no layman could hope to understand, or
motions for retrial, or venire de novo, or certiorari, which
required equal technical knowledge. This was remedied by
degrees in the eighteenth century. Gradually counsel were
allowed6 to advise and cross-examine witnesses as a matter

1   Winsor v. The Queen (1866), L.R. I. Q,.B. 289-390; Doctor v. Student, pt. II,
c. 52, Co. 3 Instit. no; Hale, P,C. ii. 294; BL 4 Com 36.

2  R. v. Sutton, 21 M. & S. 532.

3  Holdsworth, vol. i, p. 347.                                          4 Supra, p. 297, passim.

5 Technically they were not evidence, not being sworn, just as the accused could
not technically give evidence at the trial; but they were produced and so brought
to the knowledge of the jury.                                    6 Stephen, H.C.L. i. 424.